Docusign Envelope ID: 0F9C8482-4C7A-46B8-AEAG-925446E5F5A7

>
A pusiceais  MONTANA

%’ HUMAN SERVICES BOARD OF INVESTMENTS

November 26, 2025

Ryan Osmundson

State Budget Director

Office of Budget and Program Planning
PO Box 200802

Helena, MT 59620-0802

Director Osmundson,

Pursuant to HB 5, please accept the following as the proposed plan for the construction
of a new behavioral health facility for the Department of Public Health and Human
Services (DPHHS). The statute reads as follows:

Section 17. Transfer of funds - plan and reporting. (1) By June 30, 2026, the state
treasurer shall transfer $26.5 million from the capital developments long-range
building program account established in 17-7209 to the board of investments for the

purposes of building a behavioral health facility.

(2) Prior to the transfer in subsection (1) taking place, the budget director shall adopt
a plan from the board of investments and the department of, public health and
hurman services on the facility type and location. The board of investments and the
department of public health and human services shall report to the health and
human services interim budget committee established in 5-12-507 on the progress
of choosing the facility type and location. Once a plan is adopted by the budget
director, the board of investments and the department of public health and human
services shall provide a progress report at each subsequent meeting of the health
and human services interim budget committee and each subsequent meeting of the
long-range planning budget committee that are held prior to December 31, 2026.

(3) Any unspent funds must revert to the capital developments long-range building
program account.

Facility Type and Location

As demonstrated in the enclosed analysis, DPHHS seeks to construct and operationalize
a 32-bed forensic mental health facility. The facility would be designed with scalability in
mind should the agency determine a need to leverage beds for the civil population in the

future. From our perspective, it is most appropriate to "build up” to forensic facility
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standards and be able to scale down as deemed necessary. As many Montanans know,
DPHHS has experienced surging demand for forensic psychiatric services over the past
several years, resulting in a problematic statewide waitlist that adversely impacts local
communities. While DPHHS has taken a variety of steps to try to address this issue
operationally, its bed capacity remains severely limited, and the agency believes that the

funds granted to us by the Legislature must be prioritized for the forensic population.

The Board of Investments (BOI) will oversee construction of the facility using its
established real estate development process, which has successfully delivered, owned,
leased, and managed income distribution from directly held real estate securities for over
40 years. BOI and its contractors will obtain all required permits, annexations, zoning, and
other local approvals in full compliance with applicable ordinances and resolutions. Upon
completion of construction, DPHHS will enter into a lease agreement with BOI for a

minimum term of 20 years.

DPHHS has selected Laurel, Montana as the location for the facility. Laurel provides
access to a critical health care workforce and infrastructure necessary to ensure the
facility's success. Laurel's geographic location is ideally situated for Improving access
and transportation logistics for patients and their families, staff, and law enforcement

across central and eastern Montana.

As you know, the Legislature allocated $26.5 million for this project to BOI, pending your
approval. However, it is anticipated that these funds may be insufficient to construct a
"hardened” facility designed to safely and securely serve a forensic population. Once BOI
can more precisely determine the total project costs, DPHHS is prepared to allocate
additional funding from the remaining Behavioral Health Systems for Future Generations
(BHSFG) state special revenue capital account balance, which currently holds an
available balance of $41,970,000, to address any amount exceeding the HB 5 transfer.
The Office of Budget and Program Planning (OBPP), as the statutory approving authority,

will be consulted throughout this process.
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DPHHS and BOI have worked in strong partnership for several months. Specialized
consultants have been engaged to support facility research and design, as well as the
development of an effective program structure. With your approval, work can begin

immediately to continue strengthening Montana's behavioral health system.

Thank you for your timely attention to this urgent matter.

Signed by:
)
{ ot

61408679875F473...

Charles |. Brereton

Director

Department of Public Health and Human Services

DocuSigned by:
l D RS

—21DF48F786AE4F4...
vdll vilid

Executive Director

Montana Board of Investments

Attachments:

1. "Building a Foundation for Future Generations: Montana's New Behavioral Health
Facility"

2. "Frequently Asked Questions: Montana’s New Behavioral Health Facility"

3. "Securities Classification of the Construction of Behavioral Health Unit Pursuant

to Section 17 of House Bill 5 from the 2025 Legislative Session”

Letter from the City of Laurel, MT

Draft Floor Plan

o~
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October 6, 2025

Dan Villa

Executive Director

Montana Board of Investments
2401 Colonial Drive, 3" Floor
PO Box 200126

Helena, MT 59620-0126

Executive Director Villa,

I write regarding the following language from House Bill 5, passed by the 2025 Montana
Legislature and signed into law by Governor Gianforte on June 19, 2025:

Section 17. Transfer of funds -- plan and reporting. (1) By June 30, 2026, the state
treasurer shall transfer $26.5 million from the capital developments long-range building
program account established in 17-7209 to the board of investments for the purposes of
building a behavioral health facility.

(2) Prior to the transfer in subsection (1) taking place, the budget director shall adopt a plan
from the board of investments and the department of public health and human services on
the facility type and location. The board of investments and the department of public health
and human services shall report to the health and human services interim budget
committee established in 5-12-501 on the progress of choosing the facility type and
location. Once a plan is adopted by the budget director, the board of investments and the
department of public health and human services shall provide a progress report at each
subsequent meeting of the health and human services interim budget committee and each
subsequent meeting of the long-range planning budget committee that are held prior to
December 31, 2026.

(3) Any unspent funds must revert to the capital developments long-range building program
account.

Pursuant to these statutory requirements, the Department of Public Health and Human Services
(DPHHS) looks forward to continuing our collaboration with the Board of Investments (BOI) to
build a much-needed behavioral health facility for Montanans. As we enter the next phase of
this critical project, | am providing you with the following guidance concerning DPHHS's
preferred location for the facility, as well as the type and purpose of the facility that we believe
should be built based on our observed demand for state psychiatric services.

Site Location

While DPHHS remains interested in site opportunities in Yellowstone County, it is important that
all Eastern Montana communities equipped with adequate infrastructure and a potential
workforce are afforded the opportunity to submit proposals for hosting our new facility. As

DIRECTOR'S OFFICE
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we've agreed, a Due Diligence Questionnaire process would help solicit input from all
communities in Eastern Montana, and the Department authorizes BOI to proceed on our behalf
with that process. In light of anticipated future demand for state psychiatric services,
communities and stakeholders should be aware that any site selected must allow for potential
expansion in future years. Working together, | am confident that both of our agencies will
facilitate robust engagement with local stakeholders when appropriate and prior to final site
selection.

Facility Type and Purpose

As demonstrated in the enclosed analysis, DPHHS seeks to construct and operationalize a 32-
bed forensic mental health facility. The facility would be designed with scalability in mind should
the agency determine a need to leverage beds for the civil population in the future. From our
perspective, it is most appropriate to “build up” to forensic facility standards and be able to
scale down as deemed necessary. As many Montanans know, DPHHS has experienced surging
demand for forensic psychiatric services over the past several years, resulting in a problematic
statewide waitlist that adversely impacts local communities. While we have taken a variety of
steps to try to address this issue operationally, our bed capacity remains severely limited, and
the agency believes that the funds granted to us by the Legislature must be prioritized for the
forensic population.

I thank you and BOI for your partnership and support of our work on behalf of the Montanans we
serve.

Singerely,

.-,’—

es T. Brereton
Director

Enclosure: Building a Foundation for Future Generations: Montana’s New Behavioral Health
Facility
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EXECUTIVE SUMMARY

Montana’s behavioral health system is facing an ongoing and critical challenge: a
growing forensic psychiatric population is overwhelming the state’s limited capacity,
resulting in delayed treatment and adjudication, as well as admission waitlists that
adversely impact local detention facilities. In response to this issue, the Montana
Department of Public Health and Human Services (DPHHS) seeks to prioritize the
construction of a 32-bed forensic psychiatric facility in Eastern Montana. This
expansion will address urgent legal, clinical, and operational needs while improving
geographic equity and system efficiency. Importantly, the facility will be strategically
designed to allow DPHHS to convert wings or pods for civil commitment use if demand
shifts in the future.

BACKGROUND

DPHHS is responsible for providing inpatient psychiatric care to individuals who require
involuntary treatment due to severe mental illness. These individuals fall into two
primary categories: forensic and civil patients.

« Forensic patients are individuals who are involved in the criminal justice system.
They may be:

o Awaiting trial but in need of a mental health evaluation to determine if they
are competent to stand trial.

o Found Unfit to Proceed (UTP) and in need of inpatient restoration services.

o Sentenced under Montana Code Annotated (MCA) 46-14-312, which
mandates DPHHS to provide treatment for individuals found Guilty but
Mentally Il (GBMI) or Not Guilty by Reason of Mental lliness (NGMI).

« Civil patients are individuals who, due to a mental iliness, pose a danger to
themselves or others, and/or are unable to care for their basic needs. These
individuals are typically admitted through civil commitment proceedings.

To meet the needs of both populations, the Gianforte administration has secured funding
for renovations and expansions at Montana State Hospital (MSH), MSH Grasslands, and
the Montana Mental Health Nursing Care Center (MMHNCC), which will increase total
state psychiatric bed capacity to 307 beds, with a potential net increase of 40 beds.

In addition to funding provided to MSH during the 2025 Legislative Session, the
Gianforte administration secured funding to reopen the D wing at MMHNCC. Reopening
the D wing will add 24 civil beds to serve the geriatric psychiatric population, including
some patients previously served on the Spratt Unit.
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This ultimately maintains the existing number of civil beds in the civil care continuum.

Wing/Unit Type Current Proposed Difference

Alpha Civil 31 41 10
Bravo Civil 26 34 8
Echo Civil 25 23 -2
Grasslands Civil 0 20 20
Spratt Civil 60 0 -60
MMHNCC-D-Wing  Civil 0 24 24
Delta Forensic 31 41 10
Galen Forensic 54 54 0
Group Homes Forensic 40 40 0

Former Spratt Forensic 0 30 30

SYSTEMS OF CARE
Forensic

At MSH, individuals involved in the criminal justice system may be admitted for forensic
psychiatric evaluation or treatment. The typical process for a forensic patient includes
the following steps:

1. Fitness Evaluation/Court-Ordered Evaluation (COE)
A court may order a mental health evaluation, frequently referred to as a COE, to
determine whether a defendant is fit to proceed to trial. This is an initial “fitness”
evaluation and is restricted to a diagnosis of the mental condition of the
defendant, including opinions as to: a) whether the defendant suffers from a
mental disorder and may require commitment or is seriously developmentally
disabled, and b) if the defendant suffers from a mental disease or disorder or
developmental disability, whether the defendant has the capacity to: i)
understand the proceedings against the defendant, and ii) assist in the
defendant’s own defense.

o This evaluation can be conducted in the community through an
investment made possible by the Behavioral Health System for Future
Generations (BHSFG) Commission or may require inpatient admission
to the Forensic Mental Health Facility (FMHF) in Galen.

« Ifthe individual is found competent, they are returned to the county of
origin to proceed with trial.
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2. Unfit to Proceed (UTP)
If the initial fitness evaluation (COE) determines the individual is not fit to
proceed to trial, they must be ordered to be admitted to the FMHF in Galen for
inpatient restoration treatment.

o These individuals do not go to the Delta Unit at this stage.

3. Non-Restorable Cases
If the individual cannot be restored to fitness due to a persistent mental illness,
their criminal case may be dismissed.

o They may then be ordered to be civilly involuntarily committed for ongoing
treatment.

4. Pre-Sentence Evaluation (PSE)
In some cases, a PSE is ordered to determine whether the individual met the legal
criteria for GBMI at the time of the offense as part of a sentencing proceeding.

5. Sentenced Forensic Patients (GBMI)
Individuals found “Guilty but Mentally III” are initially admitted to the FMHF
in Galen and placed on a waitlist for transfer to the Delta Unit, which houses
sentenced forensic patients.

o These patients progress through a Level 1-10 privilege system at MSH.

« Those reaching Level 6 or higher may be eligible for placement in on-
campus group homes or, in the future, the converted Spratt Unit.

Civil
MSH also serves individuals who are civilly involuntarily committed. These are individuals

who, due to a mental iliness, are considered a danger to themselves or others, and/or are
unable to meet their basic needs.

The typical process for a civil patient at MSH or MSH Grasslands is as follows:

1. Admission through Civil Commitment
A court orders the individual to receive inpatient psychiatric care based on
clinical evidence of risk and/or inability to care for themselves.

2. Evaluation and Stabilization
Upon arrival, the patient is admitted to the admissions wing (Echo) at MSH,
where they undergo evaluation and receive initial stabilization treatment.

3. Discharge or Continued Treatment

« If the patient stabilizes quickly, they may be discharged and returned to
their home or community with appropriate supports.
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o If further care is needed, the patient is transferred to a treatment wing
(Alpha or Bravo) for continued therapy and rehabilitation, with the goal of
eventual discharge.

Note: This is a simplified overview intended to illustrate the general continuum of care.
Individual treatment plans and legal processes may vary based on clinical needs and
statutory requirements.

WHY PRIORITIZE THE FORENSIC POPULATION VS.
THE CIVIL POPULATION?

SYSTEM BOTTLENECK

The FMHF in Galen is currently the only facility in the state equipped to restore
individuals who a court has determined are UTP. It also serves as the admission point
for defendants sentenced as GBMI, and those committed to the custody of the director
of DPHHS to be placed in an appropriate mental health facility for custody, care, and

treatment after the court has determined they present a danger to themself or others.
This set of defendants, as distinguished from GBMI defendants, is referred to as NGMI

patients.

Since 2022, the FMHF in Galen has consistently maintained a waitlist of over 70
patients, creating a significant bottleneck that affects:

« County court proceedings

« Jail populations

e Local mental health systems

This backlog delays access to treatment, strains public safety systems, and increases
the state's legal risk.

YA MIFN MADYMAIAITLE
- aRUW |

RAPID GROWTH IN | Al
Forensic court orders have surged 77% since FY 2022, with GBMI orders increasing
650%. In contrast, civil admissions have remained relatively stable, aided by the MSH
Grasslands facility and other community-based supports. The forensic system, however,
has no such relief valve, making the sought expansion urgent.
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"UNRECNQDIL ULIVIAND ANLD YWWALLLIOD T

As noted above, Montana has experienced a sharp increase in forensic court

orders over the past four years, which has consequently increased DPHHS's forensic
waitlist. As the state’s population grows, the number of individuals requiring forensic
evaluation and treatment is expected to rise proportionally in accordance with national
trends.
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The following table reflects the court orders, by type, issued in each fiscal year.

COE 55 93 81 67| 21.80% | 13.00%
uTpP 23 42 52 43 | 86.90% | 29.70%
PSE 6 7 13| 20| 333% 52.10%
GBMI 4 7 39 26| 650% 166%
NGMI 0 0 0 0] N/A N/A
D1A 88 49 3 § 0% 00%

Note: Not all COE orders result in admission to the FMHF in Galen. Some evaluations are
being completed in the community through the aforementioned BHSFG initiative launched
in 2024.

Forensic Waitlist Growth and Contributing Factors

The forensic waitlist for the FMHF in Galen has grown significantly in recent years;
however, this growth is not a straightforward function of court orders minus
admissions. The waitlist is shaped by a variety of operational and legal factors,
including court orders from multiple fiscal years.

Why Waitlist Numbers Are Complex

Several factors contribute to the growing waitlist:
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« Community-Based Evaluations: Some COEs and PSEs are completed by DPHHS-
approved providers in the community, without requiring admission to the FMHF in
Galen.

o Dismissed Cases: A defendant’s case may be dismissed by a court due to a
determination that a defendant cannot be made fit within the reasonably
foreseeable future and that alternatives to forensic commitment are
inappropriate, due to speedy trial violations, or due to other Constitutional
considerations. This may remove the defendant from the system before
admission, which is an outcome that DPHHS seeks to avoid through expanding
forensic bed capacity.

o Non-Court-Ordered/Emergency Admissions: Some admissions are for patients
who are held up to 72 hours in connection with an “emergency detention.” An
emergency detention is coordinated with a county attorney, the state hospital,
and other mental health facilities for individuals who are experiencing acute
crises, have rapidly decompensated, or require higher security, even if they are
not tied to a court order.

The following table reflects the waitlist at the end of the fiscal year and the fiscal year in
which the court order was initially issued.

2022 40 4 36

2023 70 4 66

2024 91 1 5 85

2025 128* 1 26 101

*Note: FY 2025 totals were impacted by renovations and pod reconfigurations that
temporarily reduced forensic admissions capacity.

The waitlist is not just a backlog. It is a dynamic, multi-year accumulation of unmet
forensic service needs. This underscores the importance of expanding capacity and
building flexible infrastructure that can absorb fluctuations in demand and operational
disruptions.

Conversely, DPHHS has not observed a corresponding rapid increase in the waitlist for
the civil population. When operating at full capacity, MSH typically admits around 650
civil patients per year. While admissions declined in FY 2025 due to limited bed space
associated with renovations required for CMS certification, by the end of FY 2025, only
five individuals were on the civil waitlist, and they were ultimately cleared for admission.
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While infrastructure upgrades have temporarily impacted civil admissions, the system
is functioning effectively and has adapted through initiatives such as opening MSH
Grasslands. This reinforces the need to prioritize forensic expansion, where the
misalignment between demand and capacity is more acute.

OPERATIONAL CONSTRAINTS AT THE FMHF IN GALEN

Renovations, pod closures, and gender-based housing needs have further reduced
forensic capacity. Internal transfers (e.g., from Delta Unit to Galen) consume bed space
without reducing the waitlist, furthering the need for dedicated additional capacity.

The following table reflects the number of admissions and the fiscal year in which the
known court order was issued.

2022 | 119 76 4 39

2023 | 109 26 14 69

2024 | 103 1 43 59

2025 | 66* 47 19

Admissions Are Not Always Court-Driven

e Annual admissions include individuals with court orders from multiple fiscal
years, not just the current one.

« Some admissions are not tied to new court orders. For example, patients from
the Delta Unit may be temporarily transferred back to Galen if they
decompensate and require a higher-security setting.

Gender-Based Pod Reconfiguration

The growth of Montana’s forensic population is further complicated by the need
to separate male and female patients, which is a requirement driven by both safety and
clinical standards. Over the last five years, roughly 20% of forensic orders have been for

female patients.

« The FMHF in Galen consists of two large pods and one small pod.
« This layout limits flexibility in managing gender-specific housing needs,

especially when demand fluctuates.
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To address a growing female waitlist, over the past four years, one pod has been
converted from male to female housing twice. To safely complete the transition, overall
male capacity is temporarily reduced, and new male admissions are paused, worsening
one component of the statewide forensic waitlist.

EGAL RISKS OF FORENSIC BED SHORTAGES

A shortage of forensic psychiatric beds poses serious legal and constitutional risks for
the State of Montana and its counties. These risks stem from the inability to provide
timely mental health treatment to individuals who are legally entitled to it.

Due Process Violations

 Defendants found incompetent to stand trial must receive treatment to restore
their competency.

 Delays in admission can result in individuals spending more time in jail than they
would have if convicted, violating their constitutional right to due process.

» Prolonged incarceration without treatment can lead to worsening mental
health and increased suicide risk, potentially protracting treatment at the FMHF
in Galen upon admission and worsening the existing bottleneck.

Risk of Federal Intervention and Litigation

« Other states, such as Washington, have faced class-action lawsuits and federal
court oversight due to delays in forensic mental health services.
e Courts have required states to:
o Expand forensic capacity
o Improve access to treatment
o Pay damages for constitutional violations

Montana’s Current Exposure

While Montana has not yet faced federal intervention, Department leadership believes
the risk is growing. The number of court orders dismissed due to speedy trial violations
— adirect result of forensic bed shortages - demonstrates this legal vulnerability. In FY
2024 and 2025, the number of court orders dismissed totaled 12.

Why This Matters

 Forensic patients are often held in jails while awaiting admission, where they may
not receive adequate psychiatric care.

 Delays in restoration can lead to constitutional violations, including speedy trial
and due process concerns.

« Civil patients, while also in need, have more diversified treatment pathways (e.q.,
Grasslands, community-based services), whereas forensic patients rely most
exclusively on the FMHF in Galen.
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 Each dismissal represents a missed opportunity for treatment, a potential public
safety concern, and a legal liability for the state.

ADDITIONAL RATIONALE

National and Regional Benchmarking
By early 2026, MSH is projected to operate with:

« 142 civil beds (including 24 at MMHNCC) - 13.10 civil beds per 100,000
residents
125 forensic beds (including those for sentenced patients) — 11.53 beds per

100,000 residents
« Total: 24.63 state psychiatric beds per 100,000 residents

National benchmarks recommend 20-40 state psychiatric beds per 100,000
population (TAC, KFF). Montana's current capacity places it at the lower end of the
national benchmark for total civil and forensic beds. The Department’s desired changes
to system bed capacity, as described above, will ultimately increase state psychiatric
beds to 339 in total, bringing Montana'’s per 100,000 rate to a midpoint of 31.27.

Note: Increase in capacity is a combination of changes referenced in the chart on page 4
and the proposed new forensic facility.

National Trends in Forensic Psychiatric Populations

Across the United States, states are experiencing a sustained surge in forensic
psychiatric demand, particularly related to competency to stand trial evaluations and

restorations.
Growth in Competency Cases

o From 1999 to 2014, there was a 76% increase in forensic patients in state
hospitals.

o From 2017 to 2024, the number of individuals found incompetent to stand
trial rose by 23%.

« National forensic waitlists have ballooned — from 883 in 2019 to
approximately 2,400 by 2024 — leading to overcrowding in jails and emergency
departments.

Other State Responses: Expanding Forensic Capacity

According to a July 2025 report by NRI, Inc., 11 states added over 1,300 forensic
beds between 2022 and 2024, and an additional 317 beds were added in 2025 alone.
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e Mississippi: Built an 83-bed maximum-security forensic unit, doubling capacity to

123 beds.
e Kansas: Constructed two new state psychiatric hospitals following a legal

settlement.
e Pennsylvania: Built a 270-bed forensic facility at Norristown State Hospital.

e New York: Added 125 beds in four months, with 325 total added under the
current governor's administration.

PROJECTED IMPACT OF THE 32-BED EXPANSION

 DPHHS projects that adding 32 forensic beds would increase annual capacity to
serve approximately 170 patients.

 This represents a 60% increase in the availability of care, significantly reducing
wait times and improving access to timely evaluation and restoration services.

« Montana’s forensic system is under-resourced relative to national benchmarks

and uniquely strained by legal sentencing practices.
 Expanding forensic capacity is a strategic, data-driven response to both current

deficiencies and future needs.

WHY THE INTEREST IN EASTERN MONTANA?

Geographic Balance and Access

Because Eastern and Central Montana currently lack essential forensic infrastructure,
counties are forced to transport patients long distances to the FMHF in Galen, which
delays care and increases costs. Establishing a new facility in Eastern Montana would

improve geographic balance.

Strategic Advantages

The proposed 32-bed forensic facility is being considered for Eastern Montana, a region
with limited access to forensic psychiatric services and one that provides a growing
share of the state’s forensic admissions. This location is expected to:

e Improve geographic access for law enforcement, court systems, defendants, and
families in Eastern and Central Montana.

» Reduce transportation burdens for counties that currently face long distances
when transporting defendants to the FMHF in Galen.

* Support regional equity by expanding behavioral health infrastructure beyond the
western corridor.
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THE IMPORTANCE OF A FLEXIBLE DESIGN

The facility will be designed for medium- to low-security forensic care, which allows
for conversion to civil use if future demand shifts and DPHHS determines a need to
repurpose pods/units. Designing the new forensic facility with scalability and
adaptability in mind offers significant long-term cost savings.

A modular layout and medium- to low-security infrastructure will allow the facility to
be scaled up or down based on changing demand, whether that means expanding
forensic capacity, converting pods/units for civil use, or adjusting gender-specific
housing.

This flexibility reduces the need for costly new construction or major retrofits in the
future. By investing in a facility that can evolve with Montana's behavioral health
landscape, the state can maximize the return on capital investment, avoid duplication of
infrastructure, and ensure that taxpayer dollars are used efficiently and effectively over

time.

With the new facility, DPHHS will be better positioned to provide state psychiatric
services regardless of what type of capacity (forensic or civil) is most strained in future

years.

CONCLUSION

Montana'’s forensic psychiatric system is under significant and growing strain. Without
immediate investment in expanded capacity, the state faces serious and far-reaching
consequences not only for individuals with mental illness, but also for the legal system,
public safety, and public finances.

County jails are increasingly housing individuals who require psychiatric care, not
incarceration. These facilities are not equipped to provide appropriate treatment,
leading to worsening symptoms, increased risk of self-harm, and potential violations of
constitutional rights. Concurrently, the lack of available forensic beds has forced courts
to dismiss charges or release individuals without treatment, contributing to a cycle of
relapse, homelessness, and recidivism. These consequences often adversely impact
the civil mental health system, which is not designed to manage forensic-level acuity.

The proposed 32-bed forensic facility in Eastern Montana offers a strategic, flexible, and
future-ready solution. It will:

* Relieve pressure on local governments and jails, as well as reduce legal exposure
 Improve access to timely, appropriate treatment
» Expand geographic equity in behavioral health services

October 2025 13|Page
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» Increase forensic evaluation capacity by 60%
* Boost annual forensic care delivery from 106 to 170 patients (estimated)
« Provide long-term adaptability for DPHHS to shift between forensic and civil use

as needed

By designing the facility with scalability in mind, Montana can avoid costly retrofits or
duplicative construction in the future. This investment not only addresses today’s most
pressing behavioral health challenge, but it also builds a more resilient, efficient, and
balanced system for the future.

Inaction carries a high cost. DPHHS's desired expansion of forensic beds is a fiscally
responsible, legally sound, and clinically necessary way to continue building a stronger
statewide behavioral health system for future generations.

October 2025 14|Page
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Frequently Asked Questions (FAQs): Montana's New Behavioral Health Facility

1. What funding is the State of Montana using to build a new behavioral health facility?

House Bill 5, passed by the 2025 Montana Legislature and signed into law by Governor
Gianforte on June 19, 2025, provides $26.5 million to build a behavioral health facility.
House Bill 5 requires the Department of Public Health and Human Services (DPHHS)
and Board of Investments (BOI) to jointly develop a plan identifying the type and
location of the facility.

2. What is the type and purpose of the facility?

Based on a statewide needs assessment, this facility will provide secure, therapeutic
care for individuals with serious mental illness who are in the criminal justice system.
These individuals may include:

« A person awaiting trial who needs a mental health evaluation to determine if they
are mentally fit to stand trial.

A person found Unfit to Proceed (UTP) who requires inpatient treatment to
restore their competency.

A person found Guilty but Mentally Ill (GBMI) or Not Guilty by Reason of Mental
lliness (NGMI) who is court-ordered to receive treatment in a secure psychiatric

facility.
3. Who is responsible for this facility?
The facility will be managed and operated by DPHHS.

Under Montana Code Annotated (MCA) Title 53, Chapter 21, DPHHS is legally
responsible for providing inpatient psychiatric care to individuals who are either civilly
committed or involved in the criminal justice system due to serious mental illness.

This new facility will be part of the state’s broader behavioral health system and will be
staffed, licensed, and overseen in accordance with state law and clinical best practices.

4. Why is the facility focused on mental health treatment for individuals who are
involved in the criminal justice system?

Montana is experiencing a growing crisis in forensic psychiatric care and lacks
sufficient capacity to meet demand. At the end of Fiscal Year 2025, 128 individuals were
on the waitlist for admission to the existing Forensic Mental Health Facility in Galen,
which is managed and operated by DPHHS.
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Currently, this facility is the only facility in Montana that can serve this population, and
the bed space is inadequate for current and projected demand.

Without timely access to treatment, individuals may be held in local jails for extended
periods, which can worsen psychiatric symptoms and delay recovery.

This new facility will:

 Provide faster access to treatment, allowing for earlier patient stabilization,
reducing the risk of harm to self or others.

 Help individuals regain competency and move through the legal system
appropriately, reducing risks of recidivism, homelessness, or untreated mental
illness.

* Create capacity for local jail, ensuring critical public safety resources are used
effectively.

5. Why was Eastern Montana identified as the preferred location?

Eastern Montana was selected to improve geographic access to behavioral health
services and reduce pressure on the existing DPHHS facility in Galen (Western
Montana). A facility in Eastern Montana will:

 Reduce transportation burdens for counties in Eastern and Central Montana.

« Improve regional access for law enforcement, courts, and families.

» Expand necessary behavioral health infrastructure in an underserved part of the
state.

6. Will the facility only serve forensic patients?

While the immediate need is to serve individuals in the criminal justice system who
require psychiatric evaluation or treatment, the facility is being designed with flexibility
and scalability in mind for future needs.

Its primary purpose is to address Montana’s urgent shortage of forensic psychiatric
beds. However, if future demand shifts, the facility can be adapted to serve civil
patients.

By building a facility that can evolve with Montana’s behavioral health needs, the state is
making a smart, future-ready investment that avoids the cost of building new
infrastructure down the road.
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7. Can patients voluntarily leave this facility?

No. All individuals admitted to this type of facility are either court ordered or sentenced
to DPHHS. The facility will operate under strict security and clinical protocols to ensure
the safety of patients, staff, and the broader community.

8. What security measures are implemented at this type of facility?

As a forensic facility, security is significantly tighter than in traditional locked psychiatric
units.

Security features include:

« ‘Sally port' doors, which ensure one door is closed before the other opens to
prevent patient elopement

 Double-layer security fences around all outdoor areas

A central command station that operates facility access control and manages
patient and staff movements

e 24/7 interior and exterior live video monitoring

No firearms are on-site, and staff are trained in de-escalation and safe behavioral
management techniques.

9. What is the anticipated length of stay for patients, and what criteria are used to
determine their readiness for release?

Based on the model of the existing Forensic Mental Health Facility in Galen, DPHHS
anticipates that patients ordered by the court for evaluation and restoration will stay for
approximately 3 to 6 months. Their release depends on their treatment progress and
usually involves returning to a county jail or being transferred to the Montana State
Hospital.

For patients placed in the care of DPHHS, the length of stay depends on their sentence

and behavior. Patients who complete their sentence while at the facility will collaborate
with DPHHS discharge planners to develop a plan for their return to the community with
suitable follow-up care. Release is also coordinated with Probation and Parole.

10. Will individuals be released into communities after treatment?

No one will be released from the facility, and from incarceration, without a structured
discharge plan.

All individuals treated at this facility will be either court-ordered or sentenced to DPHHS.
Discharge planning is coordinated with the courts and appropriate agencies to ensure
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that individuals return to their home jurisdictions or are transferred to appropriate
settings such as the Montana State Hospital, supervised housing, community-based
treatment, or another secure facility. Most evaluation patients will transfer back to the
county detention facility from where they were originally transferred to await
sentencing.

No one will be released without:

« Aformal discharge plan

« Oversight or monitoring as required

» Coordination with local law enforcement, Probation and Parole, or behavioral
health providers, when appropriate

It is important to note that DPHHS, in coordination with the judicial system, typically
works to return individuals to their county of origin.

11. Who is responsible for the discharge planning?

DPHHS is ultimately responsible for the discharge planning of patients who have
completed their sentence at the facility. Discharge planning is a dedicated function
within the operations of the facility. It is carried out by trained staff who specialize in
coordinating safe and appropriate transitions for individuals leaving care.

This process is done in close collaboration with:

» Medical and clinical professionals

» The court system

» Community-based providers

« Other relevant agencies (e.g., law enforcement, Probation and Parole, housing, or
treatment programs)

Every discharge is guided by a structured plan that ensures individuals are placed in
the right setting with the right supports whether that's returning to their home
jurisdiction, entering a supervised program, or continuing care in another facility. Public
safety and continuity of care are central to every decision.

12. What kind of staffing is required for a 32-bed forensic facility?

It is anticipated that 90-100 staff will be required to safely operate the facility across
multiple shifts 24/7/365. The staffing model is based on best practices at the existing
Forensic Mental Health Facility in Galen and will be largely comprised of clinical staff
(RNs, LPNs, Psychiatric Technicians) as well as support staff. The staffing model will
evolve as the facility design and operational models are finalized.
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13. How is Montana addressing workforce challenges for this facility?

Montana is actively investing in workforce development strategies to ensure the facility
is properly staffed. This includes training pipelines, recruitment incentives, and
partnerships with educational institutions. Through the 406 Jobs Initiative, the
Behavioral Health System for Future Generations Initiative, and the future Rural Health
Transformation Program, the State is continuing to expand education, certification, and
career advancement opportunities in critical behavioral health fields such as psychiatry,
psychology, social work, and nursing.

14. How will the selected community be involved in the planning process for the
facility?

Once a site and location for the facility is formally selected, there will be a series of local
meetings to explain the process for designing, building, and operating the facility and
gather feedback from community members and leaders.

15. What are the legal risks of not building this facility?

Montana and local jurisdictions are at risk of legal exposure if forensic capacity is not
expanded. Delays in forensic psychiatric care can result in-

« Violations of constitutional rights, including due process and speedy trial
protections

e Dismissed court cases due to prolonged detention without treatment
« Federal litigation or oversight, as seen in other states
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Montana Legislative Services Division 406) 444-3064
FAX (406) 444-3036

Legal Services Office

To:  Speaker Ler
From: Julie Johnson, Staff Attorney
Re: Securities Classification of the Construction of a Behavioral Health Unit Pursuant to

Section 17 of House Bill 5 from the 2025 Legislative Session
Date: October 1, 2025

1. Introduction and Issue

At the September meeting of the Legislative Finance Committee, legal staff was asked to work
with Chair Kassmier to request an Attorney General Opinion on the following question of law:

Whether the behavioral health unit that the Legislature directed the Board of Investments
to have constructed in House Bill 5 is a security under state and federal securities laws?

This memo provides basic research and points of law bearing upon the request. The memo also
reaches a preliminary conclusion that the building would most likely constitute a security.

1I. Factual Background

Article VIII, section 13, of the Montana Constitution mandates the creation of a “unified
investment program for public funds.” This unified investment program is overseen and
managed by the Board of Investments. The total market value of the Montana Board of
Investments’ Unified Investment Program as of June 30, 2024, was $29.6 billion.

Part of the board’s investment portfolio includes real estate and buildings. The Board of
Investments owns several buildings that it rents to state agencies or third parties as a part of its
real estate investment portfolio. This includes the workforce housing apartments that the Board
of Investments had built pursuant to House Bill 819 from the 2023 legislative session. These
assets are included in common investment pools and are commingled with other participants’
assets. These asset pools are managed by the staff at the Board of Investments with no individual

participant control.

During the 2025 session, the Legislature passed House Bill 5, which provided for the
construction of a behavioral health facility. See section 17 of HB 5. Specifically, the Legislature
directed the transfer of $26.5 million from the capital developments long-range building program
account to the Board of Investments “for the purposes of building a behavioral health facility.”!
According to section 17(2) of HB 5, prior to the transfer of funds to the Board of Investments,
the budget director “shall adopt a plan from the board of investments and the department of
public health and human services on the facility type and location.”

At its September 18, 2025, meeting, the Legislative Finance Committee discussed the

' Rent for the behavioral health facility may be eligible for federal reimbursement.



construction of the behavioral health facility and the committee members’ understanding that the
building constitutes a security under Montana law. Members want to make certain this
understanding is correct. Therefore, given the importance of the facility’s timely construction
and the legislative directive to the Board of Investments to construct this facility instead of the
Department of Administration Office of Architecture and Engineering, the Legislative Finance
Committee has requested an Attorney General opinion on this question of law.

I11. Applicable Law

A. Federal Law

In S.E.C. v. W.J. Howey Co., 328 U.S. 293, 66 S.Ct. 1100, 90 L.Ed. (1946), the United States
Supreme Court set out what is now commonly referred to as the Howey test to determine
whether an investment contract exists. The Supreme Court stated that the test to determine
whether an investment contract exists “is whether the scheme involves an investment of money
in a common enterprise with profits to come solely from the efforts of others.” Howey, 328 U S.
at 301.

The Ninth Circuit Court of Appeals distilled the Howey definition into a three-part test, which
requires the following:

(1) an investment of money
(2) in a common enterprise
(3) with an expectation of profits produced by the efforts of others.

Warfield v. Alaniz, 569 F.3d 1015, 1020 (9th Cir. 2009). The Montana Supreme Court has also
noted that “[t]he leading case for determining the existence of an investment contract security is
S.E.C. v. W.J. Howey Co.” and has similarly reiterated that the “established three criteria to the
determination of an investment contract security” under Howey is: “an investment, a common
enterprise, and the expectation of profits solely from the efforts of others.” State v. Duncan, 181
Mont. 382, 390-91, 593 P.2d 1026, 1031-32 (1979) (Emphasis in original).

B. State Law

As discussed above, the three-part Howey test determines whether an investment contract exists.
Under Montana law, an investment contract is a security pursuant to § 30-10-103(24)(xiii),
MCA.

C. Law Governing the Board of Investments

The Board of Investments is charged with the creation of a “unified investment program for
public funds” under Article VIII, section 13, of the Montana Constitution. §17-6-201, MCA,



provides that the Board of Investments must administer public funds “in accordance with the
prudent expert principle,” which requires the board to:
(a) discharge the duties with the care, skill, prudence, and diligence, under the
circumstances then prevailing, that a prudent person acting in a like capacity with the
Same resources and familiar with like matters exercises in the conduct of an enterprise of
a like character with like aims;
(b) diversify the holdings of each fund within the unified investment program to
minimize the risk of loss and to maximize the rate of return unless, under the
circumstances, it is clearly prudent not to do so; and
(c) discharge the duties solely in the interest of and for the benefit of the funds forming
the unified investment program.

§17-6-201(1), MCA (Emphasis added). The Board of Investments is charged with maximizing
the rate of return on investments for the benefit of funds within the unified investment program.
The board is also granted the power to execute conveyance deeds for real property and to direct
the sale of securities. §17-6-201(6), MCA.

IV. Analysis

Because a security is defined as an Investment contract under Montana law, the three-part
Howey test applies.

1. Is there an investment of money? Yes, 26.5 million is to be invested in the
construction of a behavioral health unit pursuant to section 17 of HB 5 (2025).

2 Is there a common enterprise? Most likely, yes. HB 5 does not explicitly provide
that the building will be included in a common investment pool managed by the
Board of Investments. However, it is reasonable to infer that the Legislature, by
directing the board, instead of the Department of Administration Office of
Architecture and Engineering, to construct the building, intended to have the
building be included in the “unified investment program for public funds.”

3. Is there an expectation of profits produced by the efforts of others? Most likely,
yes. The Board of Investments charges rent to state agencies and third parties on
buildings in its real estate portfolio. HB 5 does not explicitly provide that the
board will charge rent on the new behavioral health facility. However, given the
board’s duty under §17-6-201, MCA, to maximize its rate of return and produce
profits for its investors, it is reasonable to infer that the Legislature intended the
board to charge whoever occupies the behavioral health facility a rent that yields a
rate of return. It is possible that the building rent would be partially reimbursed
with federal funds, which depends on the purpose of the facility. If the building
rent is reimbursed with federal funds, it is not clear how the Board of Investments
can maximize profits while adhering to strict policies for federal reimbursement.



V. Preliminary Conclusion

The three-part Howey test indicates that the behavioral health facility would most likely be
considered a security under state and federal law. This conclusion is bolstered by the fact that
the workforce housing project constructed by the Board of Investments pursuant to House Bill
219 in the 2023 session is included in the board’s real estate portfolio that is in a common
investment pool. Lastly, had the Legislature not intended the facility to be considered a security,
it would have instead directed the Department of Administration Office of Architecture and
Engineering to construct the facility, and not the Board of Investments.
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November 17, 2025

Mr. Dan Villa
Executive Director
Board of Investments

I would like to explain why the City of Laurel did not nominate itself for the potential location
for a new Forensic Mental Health Facility the State of Montana intends to build. Inside the city
of Laurel limits there is no location that would be suitable for the facility and so therefore I
cannot ask the Laurel City Council to consider applying.

Laurel’s Mayor David Waggoner and I have described to you a location just outside Laurel’s city
limits that has most of the criteria that would make building the facility remarkably successful.
The land has adjacent water and sewer lines that are currently being installed. The area also has
natural gas, an electrical power line, cable tv, fire hydrants and I believe fiber optic lines. These
necessary elements are crucial in providing all the needs a mental health facility development
would need. This location would lower the initial cost to construct such a facility versus lands
that do not have some or any of the infrastructure to build out such a facility.

As I stated, this location is just outside the city limits and therefore must go through the legal
process to be considered for any city services. The City Council passed an annexation resolution
in 2008 that set the criteria for receiving city services. To annex any property the City relies on
Montana Code Annotated Title 7, Chapter 2, part 42 through 47. If the City of Laurel were to
consider any type of annexation from parts 42 through 47, we would need to follow those
Montana laws, and this includes the right for public participation and public hearing. Due to the
requirements in City Council resolution R08-22, land outside city limits must be annexed to
receive city services and this is why Laurel could not apply during the recent process for
consideration for the state’s facility.

The process city staff has always followed with regards to annexation is a pre-application
meeting with owners or potential owners of land to be considered for annexation. This meeting
will discuss all the necessary steps Laurel will require and annexation requirements in Montana
Code Annotated (MCA). MCA 7-2-44 is the process for annexation of contiguous government
land if the state would like to consider the location just outside city limits. In the past, buy/sell
agreements could be made until the public process has taken place and a favorable vote for
annexation is complete by Laurel’s City Council.



If the State is considering any City for the location of the Forensic Mental Health Faility, I would
hope that those cities follow their ordinances and resolutions as I have advised our elected
officials on following Laurel’s ordinances and resolutions.

The right to have the public speak on the benefits or concerns they may have about any
annexation or provision of local services is well documented in Laurel. I applaud the efforts to
get community involvement in choosing the location for the facility, but I believe the process did
not allow the location I pointed out to you during the summer tour to be nominated.

If anyone from the State would like to speak to Laurel’s Mayor or city staff, I am sure that we
could arrange a meeting to discuss this letter in more detail or what policies we have for the

Laurel community.

Vg /¥

Kurt Markegard,
Chief Administrative Officer
City of Laurel

Cc. Mayor David Waggoner
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